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Except for a few typographical errors, the book cannot be 
quarreled with, except possibly in one minor respect upon which 
Mr. Ewart does not touch. May not "waiver" be aptly used to 
describe that which occurs when a pleader, voluntarily or invol- 
untarily, by some act or omission in his pleadings, deprives him- 
self of the opportunity to make some defense or objection? His 
"waiver" is sometimes given legal effect, not on grounds of estoppel 
or election, accurately speaking, — certainly not on grounds of 
contract or release, — but because by a positive rule of adjective 
law there was a certain time allowed him for making that objec- 
tion or defense, if it were to be made at all. 1 

A. T. W. 

The Law: Business or Profession? By Julius Henry Cohen. 
The Banks Law Publishing Company, New York. 1916. pp. 
xviii, 415. $2.50. 

Cases and Other Authorities on Legal Ethics. By 
George P. Costigan, Jr., Professor of Law in Northwestern Uni- 
versity. West Publishing Company, St. Paul, Minn. 1917. pp. 
xxvii, 616. $4.00. 

These two books, written with different purposes, and differ- 
ing widely in their manner of treatment, betoken the awakening 
interest in the problems of the legal profession. Mr. Cohen, the 
Chairman of the Committee on Unlawful Practice of the Law of 
the New York County Lawyers' Association, writes from the 
fullness of his experience; Professor Costigan, possessed by the 
conviction that lawyers should know something of the tradi- 
tions of the bar and of its present day problems, gathers a 
veritable treasure of materials for the use of the student. Neither 
of the books is of the traditional sort given out under the title 
Legal Ethics, which frequently consist of platitudinous generaliza- 
tions mixed to a greater or less extent with Pharisaical implica- 
tions of superior virtue on the part of their authors. 

Maitland may or may not have been right in his belief that 
the Inns of Court saved liberty and made possible modern free insti- 
tutions at least in England, America and the British Colonies. 
But, though he may not go so far as Maitland, every thinking 
person must perceive that the matters of the organization and con- 
trol of the bar are of considerable importance. In our own 
country, we have thus far had no organization of the legal pro- 
fession and practically no control over it. Our voluntary associa- 
tions, none of them dating back to a very remote past — the Amer- 
ican Bar Association was not organized until 1878 — have no 
powers in regard to the regulation of the practice of the law, such 
as are possessed by the bars of England, the British Colonies 

*E. g., cf. Brown v. Martin (1864), 25 Cal. 82. 
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and Continental Europe. Indeed, it is not too much to say 
that, though we have had very distinguished individual lawyers, 
the American bar, like the great American novel, is a thing of the 
future. 

Whether the prevailing democratic temper will tolerate a 
self-governing bar as France and England have done, or whether 
it will not rather insist upon direct state interference with the 
practice of the legal profession as has been done in Germany, 
is a question that no one but a prophet can answer. The lawyer 
will from temperament and tradition probably lean to the view 
that the evils of the profession should be cured by the profession 
itself. Certainly if our bar associations in general could show 
the efficiency exhibited by the New York County Bar Associa- 
tion under the influence of such men as Mr. Cohen and Mr. 
Charles A. Boston in improving the conditions of practice, the 
possibility of state interference would be further removed. The 
figures given by Mr. Cohen in respect to the admission and 
discipline of attorneys in New York City show what a few 
vigorous and self-sacrificing men may effect in this direction. 
In 1905, the Appellate Division of the Supreme Court for New 
York City admitted 615 persons to practice law, in 1915 it ad- 
mitted only 274, and the decrease in numbers was steady during 
the whole decade. In 1905, it disbarred 4 attorneys and suspended 
or censured none. In 1915, it disbarred 30, suspended 9 and 
censured 7 attorneys, many of whom were men of wealth and 
high social position. Manifestly, the courts in New York, under 
the influence of the respectable lawyers, are insisting on higher 
standards in the legal profession. 

One who reads Mr. Cohen's little book, with its wealth of 
facts and illustrations, will want to learn more concerning the 
important but neglected subject of the bar. He can find no better 
source to satisfy his thirst than Professor Costigan's admirable 
collection. 

0. K. M. 



